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Confidential: Not Just Privileged

By Douglas J. Brocker

One of the most fundamental and important
aspects of a lawyar-client relationship is the
attorney's ethical and legal obligation o
hold inviolate the client's confidential
information. Despite its critical importance,
considerable confusion and misunderstand-
ing exists in the legal community about the
breadth and practical implications of client
confidentiality. Most commonly, the terms
“privileged” and “confidential” are used
‘synonymously, These terms, however, en-
compass two related but distinet bodies of
law,

Privilege refers to the law of evidenca con-
cerning attorney-client communications
and the related work product doctrine.
Privileged information is limited to commu-
nications between the lawyer and her cli-
ent. Worlk product includes the mental
process of the attorney in representing the
client and any manifestations thereof, The
law of evidentiary privilege only applies in
the limited context of judicial and other
proceedings in which a lawyer is called as a
witness or requested or compelled to pro-
duce evidence, A lawyer is required to
invoke the privilege on behalf of her client
and should refuse to provide privileged
information absent the client's consent or
anthority to disclose such information,

Confidentiality refers to the law of profes-
sional responsibility as set forth in the
Hevised Hules of Professional Conduct
(hereafter, "Rule _"). Confidential informa:
tion, as defined in Rule 1.6{a), includes any
information gained in representing a client
regardless of its source or whether it has
been previously disclosed. Thus, confiden-
tial information is a broad category of infor-
mation, which includes as a subset
privileged communications and work prod-
uet,

For example, information obtained from
interviewing witnesses and doing indepen-
dent investigation of client’s claims or
allegations is confidential but not privi-

leged. Information that a lawyer holds
funds for a debtor-client or that a client's
spouse has committed a crime is confiden-
tial. Even information in the public record
obtained during representation of a client is
confidential, unless “generally known®
outside the public record, Commeant [11] to
Rula 1.9.

Unlike the law of privilege, confidentiality
applies in all contexts, not just where evi-
dence is sought in a judicial or other pro-
ceeding. A lawyer may not disclose
eonfidential information in any context
except as authorized or required by law,
including the Revised Rules of Professional
Conduct. Seg Rules 1.6(d), 2.2, 2.3, 3.5, and
4.1. The ethics rules also prohibit disclosure
of confidential information regarding a
former client. Role 1.9. These same prohibi-
tions apply to all other attorneys and em-
ployees in a lawyer's firm. See Role 1.10.

As examples, the law of confidentiality
prohibits the following unauthorized disclo-
sures of confidential information:

e Disclosure to a client's new attorney
without the client's express or implied
consent,

¢ Disclosure to a court of a eriminal defan-
dant-client’s accurate criminal record to
correct & misstatement by the prosecu-
tor, 50 long as the client and defense
attorney made no affirmative misrepre-
sentation. 98 FEO b,

¢ Disclosure to the parent of a minor
client, unless the parent is a legal guard-
ian and the information is necessary to
make a binding legal decision. 38 FEO
18.

s Disclosure to an heir of a deceased
client’s estate, uniess the heir is acting
as the personal representative of the
estate. RPC 206,

¢ Disclosure of information about the
representation of an insured to an insur-
ance carrier’s independent auditing
company, absent informed consent by
the insured. 98 FEO 10: 89 FEQ 11,

To ensure against the unauthorized disclo-
sure of confidential information, all attor-
neys have an affirmative obligation to put
into effect reasonable precautionary mea-
sures and educate all persons in their office
about these ethical requirements. Rule 5.3,
This obligation applies to the use of tempo-
rary or contract employees and indepen-
dent confractors. RPC 216 and 38,
Additionally, although no general require-
ment exists Tequiring that all documents
containing confidential information be
retained, destroyed, or shredded before
disposal, some information may be so sensi-
tive that the Revised Rules would require
such measures. RPC 133, Finally, lawyers
also must take reasonable measures when
using mobile devices, cordless phones, or
other unsecursd methods of communica-
tion to minirnize the risk of unauthorized
disclosure of confidential information. RPC
215,
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