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Settlement Negotiations: Is Puffery at 0dds With Professionalism?

"Tn the course of representing a client o
lmwyer shall not knowingly make a folse
statement of material fact or law to a third
person.” Revised Rules of Professional
Conduet, Rule 4.1,

Bright-line rules versus gray areas

The above-quoted rule does not seem ca-
pable of multiple interpretations. As shown
below, however, appearances can often be
deceiving. When studying for the MPRE
years ago, [ came to the idealistic coneclu-
sion that one should already know the ethi-
cal course to take in any given situation:
that bright-line rules forming the fabric of
our society could safely guide me through
any ethical minefield (don't steal; tell the
truth, ete.). The actual practice of law,
however, can be a rude awalkening to the
reality that, despite the mandate of well-ac-
cepted bright-line rules, we are often faced
with gray areas and are required to use our
judgment and the tenets of professionalism
to navigate tricky waters.

One such area, which nearly all lawyers
encounter during their careers, is that of
negotiating with another party. Whether it
be informal settlement talks before or dur-
ing litigation, back-and-forth discussions
over a business deal, or more formal events
such as mediafions or court-sponsored
settlement conferences, we are inevitably
faced with at least two decisions: 1) how
can we presant our facts in & persuasive
manner without overstepping the bounds of
ethics or professionalism; and 2) what facts
must we divulge about our ¢ase, our G]J.EIH-,
or the business deal.

Affirmative Statements

We expect to encounter some degree of
puffery during any negotiation: I have not
yet found opposing counsel who will throw
in the towel af the outsef and provide me
their lowest accepiable offer at the start
of & negotiation. For instance, it is not
unusual to hear opposing counsel state that
a figure is their best offer, only to watch
them later accept a less favorable offer.
Undoubtedly, that statement is
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sometimes made even when counsel knows
that their "best offer” is actually less than
what is represented. Is this a violation of
Rule 4.17 Is this a violation of the tenets of
Professionalism?

The comments to Rule 4.1 provide:
“|m]isrepresentations can also oceur by
partially true but misleading statements or
omissions that are the equivalent of af-
firmative false statements.” Revised Rules
of Professional Conduct, Rule 4.1 Comment
[1]. This leads one to question whether &
“best offer” (which is partially true in that
it is the best offer you're going to get during
this round of the negotiations) is nonethe-
less a misrepresentation where the drop-
dead point is something lower. The Rules
seem to address this diffieulty, however, by
slating:

“Under generally accepted conven-
tions of negotiation, certain types

of statements ordinarily are not
taken as statements of material fact.
Estimates of price or value placed
on the subject of a transaction and &
party’s intentions as to an acceptable
settlement of a elaim are ordinarily
in this category, and so is the exis-
tence of an undiselosed principal
excepl whers nondiselosure of the
prineipal would constitute fraud.”

Revised Rules of Professional Conduct, Rule
4.1 Comment [2].

The ABNs special project on Ethical
Guidelines for Settlement Negotiations
provides further guidance: “The prohibition
against making false statements of mate-
rial fact or law is intended to cover only
representations of fact, and not statements
of opinion or those that merely reflect the
speaker’s state of mind. Whether a state-
ment should be considered one of fact, as
opposed to opinion, depends on the circum-
stances.” Bthical Guidelines for Settlement
Negotiations, Rule 4.1.1 Commitles Notes.

and suggest that counsel has a duty o
disclose whenever counsel has previously
made a false statement of material fact

or when counsel has learned that the cli-
ent has made a prior misrepresentation of
material fact, although this duty may be
frumped by counsel's duty of confidentiality.
In addition, certain types of information
must be disclosed regardless of the dufy of
confidentiality.

I'or instance, some jurisdietions, including
North Carolina, have held that counsel has
a duty to inform the opposing party of the
death of the client which occurs prior to or
during negotiations. RPC 182 (October 21,
1994). RPC 182 held that the identily of
counsel's client in a personal injury matter
must be disclesed to the tortfeasor's insur-
ance company. If the client has died, coun-
el “no longer has a client," and counsel
“may not negotiate with insurance company
officials when the lawyer has no client.”

What wonld professionalism require us
to do?

The Lawyer's Professionalism Creed pro-
vided by the North Carolina Chief Justice's
Commission on Professionalism states:

*To the opposing parties and their
counsel, I offer fairness, intagrity,
and civility, 1 will seek reconciliation

and, if we fail to achieve it, [ will
make our dispute a dignified one.”

As in all other matters related to
Professionalism, the Rules provide us with a
baseline for cur conduct; what we must do
as attorneys: Professionalism rightfully re-
quires more from us; what we should do as
attorneys. The fairness and integrity con-
templated by Professionalism may require
more from us during 2 negotiation than
merely avoiding false representations of ma-
terial facts. Professionalism requiras that
we deal with opposing parties in an shove-
beard manner and offer them the “fairness,
integrity and civility” that we expect to
receive, In that sense, maybe some of those
rules we take for granted in our socisety,
such as the golden rule, are appropriate
puideposts for our duties as attorneys.
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What is opinion? What is fact?

“Factors to be considered include the past
relationship among the negotiating persons,
their apparent sophistication, the plauaibil-
ity of the statement on its face, the phrasing
of the statement (for example, whether the
statement is presented as a statement of
fact), related communications, the known
negotiating practices of the community

in which both are negotiating and similar
circumstances.” The Restalement (Thivd)
aof the Law Governing Lawyers, § 98, com-
ment ¢. Accordingly, the Rules seem to al-
low significant leeway on puffery, especially
where the parties are both represented by
counsel or otherwise stand on equal foofing.

Equally important, however, to this discus-
sion is the Guideline's cantionary statement
that “[i] n making any such statements dur;
ing negotiation, a lawyer should consider
the effect on hisher credibility and the
possibility that misstafements in negotia-
tion can lead not only to discipline under
ethical rules, but also to vacatur of settle-
ments and civil and eriminal liability for
fraud." Ethical Guidelines for Settlement
Negotiations, Rule 4.1.1 Commitiee Notes,
Finally, *]e]ven if materiality is required for
disciplinary purposes, as a matter of profes-
sional practice in seltlement negotiations,
counsel should not knowingly make any
falsa statement of fact or law.” Jd.

Failure to disclose

Although drawing the line befween puffery
and misrepresentation is sometimes dif-
ficult, making 2 decision about whether

to disclose certain facts can be even more

challenging.

“fn the course of negotiating or concluding
o settlement, a lawyer must disclose a ma-
terial fact to a thivd persom when doing so
i necessary fo aveid assisting a criminal
or fraudulent act by o client, unless such
disclosure is prohibited by the ethical duty
of confidentinlity” Ethical Guidelines for
Settlement Negotiations, Rule 4.1.2

The comments to the Guidelines go further
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