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All funds entrusted to an attorney in con-
nection with the performance of legal or
fiduciary services must be placed promptly
in a trust or fiduciary account. Revised
Rule of Professional Conduet 1.15-2(a)-(e).
Strict segregation of entrusted funds from
the lawyer's personal funds is mandated to
ensure that enfrusted funds cannot becoms
subject to the lawyer's creditors or estate.
This fundamental ethical principle is true
regardless of the amount or characteriza-
tion of the entrusted funds. RPC 47 and 51,

Almost all attorneys recognize that this
principle applies to enfrosted funds such as
the proceeds of a client's settlement or for a
loan closing. A relizble source, State Bar
Auditor Bruno Demoli, indicates that not all
attorneys realize that this important prin-
ciple applies to all types of entrusted funds.
The following is a list of the types of en-
trusted funds that are most frequently not
treated as such by attorneys:

o Advanced payments for court costs and
fines, especially in traffic matters

» Advanced payments for litigation ex-
penses

» Advanced payment of fees for recording
in the register of deeds

The above types of funds all are entrusted -
by the client to the lawyer for payment to a
third party. See RPC 47 and 51. The confu-
sion and mistreatment of these types of
funds most often arises because the client
has paid the lawyer a “flat fee,” most typi-
cally with a single check. This flat fee
check is intended to cover both the
attorney’s fee and any costs, fines, or other
expenaes hereafter, “flat fae check").

If 2 single check for a flat fee is received
before the case is resolved or the expense
paid, the check must be deposited into a
frust account. RPC 158. The fee must be
withdrawn promptly once it is earnad under
the fee agreement. fd. The costs, fines, and
expenses must be paid to the clerk, register,
or other third party directly. If the instru-
ment is certified or otherwize coverad by
the Good Funds Settlement Act or has been
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irrevpeably credited fo the trust account,
the attorney may pay the costs or expenses
ouf of the trust account. If not, the funds
should be paid out of the attorney's operat-
ing account and later reimbursed from the
trust account. RPC 191,

There is one eommon, bul improper, ap-
proach to this situation, which is used
primarily in handling traffic matters. The
attorney holds the flat fee check in the
client’s file unfil the case is resolved and
expenses are defermined, The attorney
then issues a check for payment of the
costs, fines, or expenses out of the operat-
ing account and simultaneously deposits
the flat fee check from the client info the
same account. This approach violates the
requirement that all entrusted property be
deposited promptly in a trust account.
Revized Rule 1.15-2(b). Holding the flat fee
check subjects the portion representing
entrusted funds to the claims of a lawyer's
ereditors or estate for what can be the
considerable time period between the
receipt of the funds and the resolution of
the case,

Several alternative approaches exist that
are ralatively simple and acceptable under
the Revised Rules, For example, an attor-
ney can direct clients fo issue two separate
checks — one for the payment of fees and
the other for payment of costs, fines, and
expenses. Under this approach, the fee
check is deposited in the operating ac-
count, the expense check is deposited in
the trust account, and the attorney refunds
to the client from the frust account any
amounts not used for costs,

Because of the accounting and administra-
tive problems involved in the first approach,
some attorneys utilize one of the following
two permissible alternatives, particularly in
traffic matters. First, in counties where
costs and fines are not required to be paid
on the date a matter is resolved, an attorney
can collect in advance an amount to cover
only the fee, Once the matter is resolved,
the attorney sends 4 letter regarding the

outeome of the case and directing the client
to pay directly to the court the costs and
fines imposed.

Second, the atforney can agree with the
client that the flat fee covers the legal fee
and expenses and that the attorney will
retain any estimated portion not imposed &s
costs or fines. RPC 158, Under this ap-
proach, the attorney must deposit a single
check info the trust account. The easiest
and safest way to disburse the funds is to
leave them all in the trust account until the
matter is resolved, pay the costs and ex-
penses from the operating account, and
then transfer the entire flat fee amount
from Ehe trust account into the operating
account. Albernatively, the attornay’s fae
portion can be withdrawn once the check
has been irrevocably credited to the trust
account. See RPC 158 and RPC 191, After
the case is resolved, the atborney can pay
the costs and fines from the trust account
and disburse any remaining funds back to
the operating account.

A final acceptable, but generally impracti-
cal, solution is for the attorney to pay the
costs or expenses in advance and bill the
client later. 1f the costs or expenses have
been paid in advance, the subsequent
check from the client can be deposited
directly into the operating account, even if
it is a single one covering both fees and
eXpenses,

The most important consideration in select-
ing an approach is to find one that is not
only acceptable under the Revised Rules
but also one that is the most effective and
efficient for your particular office. Besides,
selecting and implementing one of these
permissible approaches will avoid what
could be, at best, a rather anxious and
unsettling conversation with Bruno after
his random trust account zudit.
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