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NC Broadens Exception to Attorney-Client Confidentiality

Nationally, the current trend is fo broaden
the exceptions to rules regarding attorney-
client confidentiality. The 2003 revisions to
Morth Carolina Sfate Bar Rule 1.6 contain a
new exception to the duty to mainfain the
confidentiality of communications befween
attorneys and clients—to prevent reasonably
certain death or substantial bodily injury.

The exception states that a lawyer may, but
is not required, to reveal information pro-
tected from disclosure to the extent the
lawyer reasonably believes necessary to
prevent reasonably certain death or bodily
harm. Rule LG6{b)(3). The new exception
reflects the bar's ethical decision to allow
the lawyer discretion to weigh the value of
protecting human life from reasonably
certain harm or death more heavily than
the value of protecting attorney-client
confidentiality.

Under Comment [18] to the rule, 2 disclo-
sure adverse to the client's interests should
be no greater than the lawyer reasonably
believes necessary to accomplizh the al-
lowed purpase specified in the various
sections of Rule 1.6. A lawyer's decizion not
to disclose under Bule 1.6(b) does not
viclate the Rule. Disclosure may be manda-
tory, however, under other Rules. See Rule
8.8(b), Candor Thward the Tribunal,

“In deciding whether to make a disclosure
under Rule 1.6 (b), the attorney may con-
sider some questions suggested by Com-
ment [16] to Rule 1.6, as follows:

-1 it practical for the lawyer first to seek
to persuade the client to take suitable
action, making it unnecessary for the law-
yer to make any disclosure?

-1s the lawyer best able to intervene to
prevent harm or death?

-What is the nature of the lawyer's rela-
tionship with the client and with those who
might be injured by the client?
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-What is the lawyer's own involvement in
the transaction and are there factors that
may extenuate the conduct in question?

Many attorneys have inguired of the State
Bar about use of the exception when a
client is threatening to commit suicide,
often in divorce cases. According to the
State Bar, if a client threatens suicide, the
attorney may contact the client's therapist
or 4 family member.

The State Bar has alzo received many ques-
tions about use of the exception when a
client has confided that the client's relative
or friend has threatened to harm or kill a
third party. Per the comments to the Rules,
the attorney who finds out about a threat to
another person may firat attempt to per-
suade the client to intervene. According to
the State Bar, if the client declines to do
anything about the threat, the attorney may
contact someone else who may be able to
intervene, such as an employer. If contact-
ing the employer seems inappropriate, the
attorney may contact the police.

The new exception applies even to client
disclosures of accidental and widespread
threats to public health. This is the first
time the comments to the Rules have stated
that when a client-even accidentally--has
committed certain toxic torts, the lawyer
may disclose the information in the interest
of saving lives. Comment [6] to Rule
LA(B)(3), states as follows;

v+ - . Thus, a lowyer who knows that
o elient has accidentally discharged
tomic waste into a lown's water sup-
Dy may reveal this information to
the authorities {f there is a present
and substantial risk that a person
who drinks the water will contract a
ljfe-threntening or debilifating dis-
gasz and the lowyer’s disclosure i
nepessary to eliminate the threat or
reduce the number of victime

The exception could also apply in the case
of the client who caused or knows ahout the
cause of widespread air pollution that is
reasonably certain fo cause bodily harm or
kill people. A lawyer may be able fo dis-
cloze a client's or ofher person's AIDS infec-
tion to third parties to prevent infection of
other people. A terrorist threaf expressed
or known by a client could likewise be an
exception.

Although creating a new exception, the
revizions also emphasize the importance of
an attorney’s dufy to protect confidential
information. Under Rule L6(b)(1),a
lawyer may disclose confidential informa-
tion to comply with a court order, However,
new Comment [14] states that, unless the
client has given informed consent, the
lawyer must *assert on behalf of the client
all nonfrivolous claims that the information
sought is protected against disclosura by
the attorney-client privilege or other appli-
cable law.” If the court persists in ordering
disclosure, the attorney must discuss with
the client the possibility of appeal. Unless
the court order is appealed, the Rule per-
mits—-but does not require—the lawyer to
male disclosures in compliance with the
order. The gist of the comment is that the
lawyer has a duty to use all legal and ethical
means to resist enforcement of a court
order or law which would result in disclo-
sure to a court of confidential information
given by a client to an attornay.

The recent opinion of the North Carolina
Supreme Court, Jn re The Investigation of
the Death of Eric DeWayne Miller, 303 PA
02, regarding Raleigh attorney Rick
Gammon, is 2 good example of the extraor-
dinary means an attorney can take under
the Rules to fulfill the obligation to protact
what the attorney believes are client confi-
dences.
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