Professionalism Committee

David W. Long, Chair

MM-{ 03

loF-

Contacting Employees of

a Represented Organization

This article is the first in a series by mem-
bers of the Wake County Bar Association’s
Professionalism Commeittes. The articles
will disouss the most recent revisions o the
Rulss of Professional Conduct, which took
gffect on March I, 2008, Through thess
articles, the Commillas will altempl to
tnform members of the Wake County Bar aof
the more significant changes {o the Rules of
Professional Conduct,

The most contested change to the recently
revised Rules of Professional Conduct con-
cerned Rule 4.2 and its corresponding
comments. Rule 4.2 prohibits lawyers from
communicating with a person the lawyer
knows to be represanted by another attor-
ney. The language of the rule itsslf remains
unchanged. However, revisions to the com-
ment concerning communications with
members of & represented organization
generated considerable debate. Revisions to
this comment made three potentially sig-
nificant changes and retained a signifi-
cant provision slated for deletion by the Bar.

First, a previous comment to Rule 4.2 pro-
hibited communication by an opposing
lawyer with “persons having managerial
regponsibility on behalf of the organization,”
Supersedaed Comment [5] to Rule 4.2, In
contrast, the corresponding revized com- /
ment “prohibits communications witha -~
constifuent of the organization who super-
vizes, directs or consulis with the
organization's lawyer concerning the mat-
ter" Revised Comment [9] to Rule 4.2, The
category of individuals covered by this
revised comment appears to be & much
smaller, focused group of individuals than
referred to in the previous comment. Under
Revised Comment 9, it appears that an
opposing lawyer s only prohibited from
communicating with those persons who are
directly involved in the representation on
the particular matter at issue, not all man-
agers within the organization.

contested matters, these changes may ba
significant, even though they are tucked
away in the comments rather than included
in Rule 4.2 itself,
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Second, the former comments prohibited
an opposing lawyer from communicating
“with any person whose act or omission in
connection with the matter may be imputed
to the organization for purposes of civil or
criminal liability or whass sfatement may
comstitula an admission on the part of the
organdzation.” Superseded Comment [5] to
Rule 4.2 (emphasis added). Revised Com-
ment 9 to Rule 4.2 deletes entirely the
emphasized language “or whose statement
may constitute an admission on the part of
the organization.” This omission is poten-
tially significant because courts in many
states had interpreted this language, along
with Rule 801(d) of the Rules of Evidence,
to prohibit an opposing lawyer from directly
contacting even “rank and file” employees
of an organization whose statements re-
garding the matters af issue could consti-
tute an admission, Ses, e.g., MeCallum v
CSX Transp, Ine., 149 FR.D. 104, 109-112
(M.D.N.C. 1993). Rule 801{d) creates an
exception to hearsay statements for admis-
gions of a party opponent, including a state-
ment by the party’s agent or servant
concerning a matter within the scope of his
agency or employment made during the
existence of their relationship. N.C.R. Evid.
B01(d) (D).

One interpretation of this change in Com-
ment 9 to Rule 4.2 is that it merely elimi-
nates a redundancy and does not intend to
alter the substance of the comment. How-
ever, opposing lawyers who are aware of this
change and want to interview rank and file
employees of the organization are certain to
argue that this revision in Comment 9
allows communication with a broader range
of a represented organizaftion's employees.

Third, under the previous comments, there
was no mention of whether an opposing
lawyer could contact previous employess of
a represented organization, Revised Com-
ment 9 specifically provides: *Consent of

the organization'’s lawyer is not required for
communication with 2 former constituent
unless the former constituent participated
substantially in the legal representation of
the organization in the matter.” Therefore,
Revised Comment 9 makes it clear that an
opposing laswyer can communicate directly
with a former constituent of a represented
organization, unless the former constituent
was directly involved in the legal represen-
tation. This revision to Comment 9 is con-
sistent with State Bar's prior ethics
opinions in this regard. Sse 87 FE.O. 2.

Additionally, at the request of the U.S.
Department of Justice, the North Caroling
Supreme Court reinserted a sentence in the
revised comment that the State Bar had
proposed be eliminated from the previous
comment, This sentence in Comment 8
provides: *If an employee or agent of the
organization is represented in the matter by
his or her own counsel, the consent by that
counsel to communication would be suffi-
cient for purposes of this rule.” The daci-
sion to retain this sentence will continue to
allow an opposing attorney to talk with any
current employee or agent of the organiza-
tiom as long as his or her own attorney
consents to the communication. It does not
require obtaining the consent of the
organization's counsel to do so.

Arguably, the net effect of these changes is
to allow an opposing attorney greater ac-
cess bo the eurrent of lormer constituents
of a represented organization than was
provided for in the previous comments to
Rule 4.2. Notwithstanding, Comment 9
continues to caution opposing lawyers that
they still must not use methods that violate
the organization’s legal rights in contacting
such emplovees or constituents, which
ineludes not obtaining any information
regarding privileged communications with
the organization’s lawyer. For those lawyers
who regularly represent corporations in
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