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Humor and the Practice of Law

“The lawyer’s duty lo act with regsonable
diligence does nol require the wse of of
Jenstve tactics or preclude the treafing of
all persons tnvolved in the legal process
with courlesy and respect. " Revised Rules
of Prafessional Conduct, Bule 1.8 Comment
1y

At a recent dinner, [ marveled at the great
ease and fuidity with which a number of
the senior litigators from this part of the
State debated the lssues of the day. While

" they navigated through & number of topics,
this amalgam of plaintiff and defense law-
yers, seasoned veterans of the eourtroom,
had the entire room laughing. They nev-
ertheless made their points. As | sat there
admiring the skill with which they oper-
ated, | thought that one lubrication to the
massive grinding of the heavy machinery of
the practice of law with its natural by-prod-
ucis of friction and heat, was the liberal use
of humor.

We know that the practice of law can in-
volve stressful, unhappy and contentious
interactions, and people are always looking
for ways to address that endemic problem.
One of our better-known local mediators is
fond of saying that he helps people have dif-
ficult conversations. [ contend that humor
cuts a little bit into that same territory. A
famous writer, E. B. White, once observed
that "humour plays close to the big, hot fire,
which is the truth, and the reader feels the,
heat." The thing about it is, you can geta |
little closer to the fire,

The experts, from philosophers to psycholo-
gists, have been trying to define humor
without quite ever agresing on how it even
works. | can't define it either, but [ know it
when [ see it. A common suceessful Imple-
mentation of its use in the practice of law,
in my observations, has been the anecdote
or humorous story, which has a secondary
back story or lesson. Under the guise of 2
recollection about buying a "bargain” used
car, someone can subtly make a point about
greedy people getting in trouble, liars mess-
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ing things up pretty badly, or honesty being
the best policy.

1 am somewhat provineial, and [ have
never practiced law anywhere but in North
Carolina. However, | cannot help but feel
that North Carolina lawyers have a propen-
sity for and talent as to the humorous anee-
dote. {Bee any page of Sam Ervin's Hfumor

aof a Cowntry Lawyer)

Humor ¢an help define relations among
attorneys. I believe it was the columnist,
Tom Friedman, who observed that no
country with a MeDonald’s franchise ever
invaded another country with a2 MeDonald's
franchise. While no sweeping generaliza-
tions are ever useful or accurate in char-
aclerizing the legal profession, it has been
an obsarvation that when the lawyers are
dealing with each other with some showing
of & sanse of humor, it seems to credential
a relationship, and the Rule 11 Motion

and malicious scheduling can be more of 2
stranger. Is this in part because the ability
to use humaor is some evidence of a lawyer's
understanding of the human condition

and appreciation of its nuances, and when
coupled with a showing of sufficient confi-
dence in one's position, one can afford to
cast out a few humorous asides? I do not
know the answer, Going to calendar call in
Civil Buperior Court and having the Judge
work down the list on the calendar first
thing on a Monday morning with a little bit
of wit (frequently seen at the Wake County
Courthouse) can be a predictor of what may
be a slightly less painful week of court for
the participants. The lawyers see that the
Court is capable of summoning up that littls
extra touch of humanity, which just seems
to make things go betler

0Of course, few people langh their way
through the week. Certainly humor is not a
fraquent guest at a capital murder trial ora
bitter custody dispute. [ remember watch-
ing movies as a kid in school about “our
friend the atom,” the nuclear powerhonuse
that can do wonderful things for us,

but you have to be careful nof to misuse

it. In the context of a judicial proceeding
this is particularly so. The more formal the
circumstances, the more circumspect one
must be with this usage. Will Rogers said
“everything is funny as long as it is happen-
ing to somebody else,” and thus a sentence
that begins “A Priest, a Minister and a Rabbi
walk into a bar full of women..." Is probably
headed rapidly toward the precipice with
any non-familial audience. | can remember
one hotly contested trial many years ago
where the party on the other side of the
case made a humorous self-depreciating
observation and all twelve of the jurors
heartily laughed. We were counting on them
not liking the fellow, and at that moment 1
had a sinking (and undfortunately accurate)
fealing that we had lost the case. On the
other hand, there is nothing worse than the
deployment of perceived humor that misses
the mark and dies in silence or worse. The
caution necessary for using humor in the
courtroom seems well summed up in the
following:

“Sometimes humor in the courtroom occurs
spontaneowsly and harmlessly; sometimes
it is appropriate for counsel purposely to
employ it to make a proper point. It should
never be employed merely for counsel's
own amusement or to embarrass or belittle
unfairly other trial participants, including
witnesses."

State v Adams, 335 N.C. 401, 413, 439
S.E.2d 760, 766 (1994).

Who looks favorably on being known as
humorless? Humor, don't abuse it and try
not to leave home without it.
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