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The Professional Obligation to Avoid
Derogatory Courtroom Comments Regarding Opposing Counsel
and to Avoid Courtroom Disputes Between Counsel

Inecivility between opposing counsel in the
courtroom can be disturbing and distract-
ing. Judges don't approve of personal at-
tacks by one lawyer against another lawyer
in their courtrooms. Judges also don't like
verbal sparring between lawyers in open
court that takes place as if the judge were
not present. This article is meant to draw
attention to the rules that such incivility
can violate,

One rule that speaks to proper behavior be-

tween lawyers is found in the Revised Rules

of Professional Conduet under the head-
ing of: *Preamble: A Lawyer's Professional
Responsibilities.” Rule 0.1 [5] provides, in
part: *A lawyer should demonstrate respect
for the legal system and all who serve it,
including ... other lawyers."

Rule 12 of the General Rules of Practice
entitled "“Courtroom Decorum” also sets
standards for a trial attorney in his or her
eourtroom interactions with opposing coun-
sel. The General Rules of Practice are found
in the Rules Volume of the North Carolina
General Statutes (2005 volume),

Rule 12 of the General Rules of Practics
provides, in part:

All personalities betiween counssl should be

avoided. The personal history or peculiari-«

ties of counsel om the opposing side should "
not be alluded fo. Collogudes befween coun-
sl should be avoided,

Part of Rule 12 seems relatively clear, The
admonition against “eolloguies between
coungel” forbids back-and-forth comments
or arguments of counsel directed to each
other in open court.

It is perhaps more difficult to understand
the meaning of Rule 12's language about
avoiding *personalities between counsel.”
This phrase is an old one, and dates back at
least the year 1942 where it is found in
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Canon 17 of North Carolina's Canons of
Ethics and Rules of Professional Conduct.
These Canons are found in the North

Carolina Supreme Court Reports at 221 N.C.

592 (1942).

Morth Carolina's former Canon of Ethics
Number 17 provided as follows:

Clients, not lawyers, are the litigants.
Whatever may be the ill-feeling exist-
ing between clients, it should not be
allowed to influence counsel in their
conduet and demeanor toward each
other or toward suitors in the case,
All personalities betvween counsel
should he serapulously aveided. In
the trial of & cause it is indecent to
allude to the personal history or the
personal peculiarities and idiogyn-
crasies of counsel on the other side.
Personal colloguies between counsel
which cause delay and promote
unseemly wrangling should also be
carefully avoided.

' [t can be seen that Rule 12 of the General

Rules of Practice borrowed the phrase
“personalities between counsel” from North
Caroling’s former Canon of Ethics Number
17.

Reported decisions that refer to this *per-
sonalities between counsel” aspect of Rule
12 of the General Rules of Practice are
(fortunately) few in number.

The North Carolina Supreme Court, refer-
ring to Rule 12, stated: “This Court shall
not tolerate, and our trial courts must not
tolerate, comments in court by one lawyer
tending to disparage the personality or
performance of another.” State v. Rivera,
450 N.C. 285, 514 5.E: 2d 720 (1999).

Similarly, “A trial attorney may not make
uncomplimentary comments about oppos-
ing counsel.” Stale v. Sanderson, 336 N.C. 1,

442 8.E. 2d 33 (1993); State v. Rivera, 350
N.C. 286, 514 B.E. 2d 720 (1999).

In a case referring to former Canon of
Ethics Number 17, the North Carolina
Supreme Court stated: “We do not approve
of statements unnecessarily reflecting upon
the character or conduet of counsel by

his adversary at any stage of a trial " Siate

v Taylor, 288 N.C. 223, 221 5.E. 2d 368
(1976).

These authorities clarify that the “person-
alities between counsel" language of Rule
12 of the General Rules of Practice forbids
disparaging comments in court by one law-
yer regarding the personality, performance,
character, or conduet of opposing counsel.
In forbidding “colloquies between counsel,”
Rule 12 of the General Rules of Practice
also prohibits open court arguments be-
[ween counsel that are directed to each
other and that take place as if the judge
were not present,

It is the lawyer's professional responsibil-
ity under Rule 12 of the General Rules of
Practice and under Rule 0.1 [B] of the
Revised Rules of Professional Conduet to
demonstrate respect for his or her fellow
lawyers and the Court.



